
UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 

In re: ) Chapter 7 
 )  
PEREGRINE FINANCIAL GROUP, INC., ) 

) 
Case No. 12-27488 

 )  
 ) Honorable Judge Carol A. Doyle 
                                                     Debtor. )  
 ) Hearing Date: August 9, 2012 
 ) Hearing Time: 10:00 a.m. 

 
 

TRUSTEE’S MOTION FOR ORDER APPROVING PROCEDURES FOR FIXING 
PRICING AND CLAIM AMOUNTS IN CONNECTION WITH THE TERMINATION 

AND LIQUIDATION OF FOREIGN EXCHANGE CUSTOMER AGREEMENTS 
 
 
 Ira Bodenstein, not individually but solely as the duly appointed chapter 7 trustee (the 

“Trustee”) of the estate of Peregrine Financial Group, Inc. (the “Debtor”), hereby moves this 

Court for entry of an order, pursuant to 11 U.S.C. §§ 105(a), 502 and 766(f) and Federal Rule of 

Bankruptcy Procedure 9014, approving procedures for fixing pricing and claim amounts in 

connection with the termination and liquidation of the Debtor’s foreign currency (“forex”) 

customer agreements and transactions thereunder.  In support hereof, the Trustee states as 

follows: 

BACKGROUND 

 A. The Debtor’s Bankruptcy Case 

1. On July 10, 2012 (the “Filing Date”), the Debtor filed a voluntary case under 

Chapter 7 of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy 

Code”). 



{10403-001 MOT A0323582.DOC} 2 
 

2. On July 11, 2012, the Trustee was appointed as the successor Chapter 7 Trustee of 

the Debtor by the U.S. Trustee, has accepted his appointment, and is acting, duly qualified, as 

Trustee of the Debtor. 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334 and Internal Operating Procedure 15(a) of the United States District Court for the Northern 

District of Illinois.  Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a 

“core proceeding” within the meaning of 28 U.S.C. §§ 157(b)(2)(A) and (O).  The statutory 

predicates for the relief sought herein are §§ 105(a), 502 and 766(f) of the Bankruptcy Code and 

Federal Rule of Bankruptcy Procedure 9014. 

 B. Overview of the Debtor’s Business 

4. Prior to the Filing Date, the Debtor was a futures commission merchant (“FCM”) 

and was registered as such with the United States Commodity Futures Trading Commission (the 

“CFTC”).  The CFTC filed a lawsuit in the United States District Court for the Northern District 

of Illinois (the “District Court”) alleging that the Debtor and its founder, Russell Wasendorf, Sr., 

committed fraud, futures customer-funds violations and made false statements (the “Lawsuit”).  

In connection with the Lawsuit, on July 10, 2012, the District Court entered an Order Appointing 

a Temporary Receiver.  Shortly thereafter, the Debtor commenced the above-captioned case – a 

commodity broker liquidation under subchapter IV of chapter 7 of the Bankruptcy Code. 

5. The Debtor conducted a futures brokerage customer business pursuant to its FCM 

registration, along with other, separate business lines, including a forex customer business.  As of 

the Filing Date, the Debtor asserts that it had over 17,000 futures customer accounts and over 

7,000 forex customer accounts. 
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C. The Debtor’s Forex Customer Business 

6. In connection with its forex customer business, the Debtor carried forex trading 

accounts for customers (who were principally “retail” in nature1) (the “Forex Customers”) 

through which such customers traded various types of forex contracts directly with the Debtor as 

their counterparty (the “Forex Customer Transactions”).  The Debtor offered to trade different 

types of forex contracts with its Forex Customers, namely, contracts it referred to as spot, 

forwards and currency options, further differentiated by currency pairs.  To execute a trade, a 

Forex Customer would send an order electronically to the Debtor’s forex trading system, which 

would automatically execute a trade if the order was within applicable price and size parameters 

and the Forex Customer had sufficient collateral on deposit with the Debtor.2 

7. The overwhelming majority of the Forex Customer Transactions that were open 

on the Filing Date are spot forex.  The Debtor offered different types of spot forex contracts for 

trading, with each type defined by reference to a pair of currencies, such as a U.S. Dollar / 

Japanese Yen (USD/JPY) currency pair.   Upon executing a transaction in a particular spot forex 

currency pair, the parties would agree to a price expressed as a rate of exchange for converting 

                                                 
1 For regulatory purposes under the Commodity Exchange Act, a retail forex customer is 

a customer in forex that is not an “eligible contract participant” as that term is defined in the 
statute.  See 17 C.F.R. § 5.1(k).  The Debtor asserts that the vast majority of the Forex Customers 
were retail and only a small number meet the definition of an eligible contract participant.  The 
Debtor’s trading of forex contracts with its retail Forex Customers was subject to regulation by 
the CFTC under the CFTC’s Part 5 Rules, 17 C.F.R. Part 5 (and by the National Futures 
Association, or “NFA”).  The Dealers (as defined below), in contrast, are eligible contract 
participants and thus are considered non-retail, and their forex transactions with the Debtor were 
not subject to that same regulation. 

2 Under applicable CFTC and NFA rules, the Debtor was required to collect a minimum 
amount of security deposit from each retail Forex Customer as collateral for the customer’s 
financial obligations under its forex transactions, and could not enter into a new forex trade with 
the customer if it was not holding the minimum amount required.  See 17 C.F.R. § 5.9. 
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one currency into the other.3  Consistent with market convention, the terms of the spot forex 

contracts offered by the Debtor normally specified an initial value, or expiration, date that would 

be two trade dates following the date on which the transaction in the contract occurred.4  

However, consistent with market convention, each trade date the Debtor automatically “rolled” 

forward, i.e., extended, the expiration dates under all open spot Forex Customer Transactions by 

one trade date, thus keeping such positions open at the original price (the original agreed upon 

exchange rate) until liquidated by a Forex Customer.   Trading of forex occurs on a 24-hour basis 

excluding weekends and holidays. 

8. Upon receipt and execution of an order from a Forex Customer, to hedge or cover 

its exposure on the resulting Forex Customer Transaction, the Debtor would concurrently 

execute an economically offsetting forex contract with a forex dealer (“Dealer”), such as JP 

Morgan, Morgan Stanley, or the Royal Bank of Scotland (the “Dealer Forex Transactions”).5  

Thus, the Debtor would have matching, back-to-back sets of Customer Forex Transactions and 

Dealer Forex Transactions.  The Debtor carried the Customer Forex Transactions and Dealer 

Forex Transactions on its books and records as separate open positions.  

                                                 
3 The spot and forward contracts offered by the Debtor were cash-settled and did not ever 

result in a transfer or exchange of one currency for another.  Like the spot contracts, the forward 
forex contracts offered by the Debtor were denominated as currency pairs, with the price of a 
transaction expressed as the agreed upon rate of exchange for the two currencies.  In contrast, the 
options offered by the Debtor could, upon exercise of the option, result in delivery of a foreign 
currency between the Debtor and the Forex Customer.   

4 For some currency pairs, the valuation date would be the next trading day. 

5 Representatives of the Debtor have informed the Trustee that the price quotes the 
Debtor displayed on its forex trading system represented an aggregation of price quotes that the 
Dealers made available to the Debtor. 
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D. The Forex Customer Agreement and Dealer Agreement 
 
9. Virtually all of the Forex Customers were required to entered into a Customer 

Account Agreement with the Debtor upon opening its account with the Debtor (the “Forex 

Customer Agreement”).6  The form of Forex Customer Agreement that the Debtor used with its 

Forex Customers is attached hereto as Exhibit A.7   For purposes of this Motion, the salient 

features of the Forex Customer Agreement include: 

 The Debtor Acted as Principal – Section 7(a) of the Forex Customer Agreement 
provides that the Debtor “shall act as a principal and is the counterparty in each 
Currency Forex contract or transaction with Customer.”  A Forex Customer also 
acknowledges that the Debtor is “not acting as a broker, intermediary, agent, 
advisor or in any fiduciary capacity to Customer in Currency Forex transactions.” 

 The Debtor’s Right to Terminate and Liquidate – Section 32 of the Forex 
Customer Agreement provides that the Debtor “may terminate this Agreement at 
any time. If [the Debtor] elects to terminate this Agreement, [the Debtor] shall 
have the right, in [the Debtor’s] sole discretion, to sell any property in any 
account of the Customer, and to close out and liquidate any and all outstanding 
transactions of Customer. . . .”  Section 32 states that the customer’s obligations to 
the Debtor “arising out of any deficit balance or indemnification shall survive 
termination of this agreement.”8  

10. In contrast to the Forex Customer Agreement, the Debtor entered into a separate 

set of contractual documents with each Dealer (the “Dealer Agreement”), subject to the terms of 

which the Debtor and each Dealer would enter into forex transactions.  The Dealers have 

                                                 
6 Based on the Trustee’s review of the Debtor’s records, the Trustee that only four 

customers – individuals transferred from other FCMs upon an acquisition by the Debtor – did not 
execute the Forex Customer Agreement.  Those four individuals, however, entered into customer 
agreements providing the FCM (and the Debtor as assignee) with similar rights, as noted below.  

7 As set forth therein, the Debtor also used the form of the Forex Customer Agreement as 
the governing document for transactions with its futures customers. 

8 The four individuals who did not execute the Forex Customer Agreement nevertheless 
entered into customer agreements providing the FCM (and the Debtor as assignee) the right to 
liquidate forex transactions.  See Customer Agreement (IG Markets), attached hereto as Exhibit 
B, at ¶¶ 5(8), 6(1)-(4).  
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asserted that the Dealer Agreements included special termination, netting and offset rights that a 

party could execute in the event of the other party’s default or bankruptcy. 

E. Termination of the Dealer Agreements 

11. Section 560 of the Bankruptcy Code provides that a party to a “swap agreement” 

may enforce its contractual rights to, inter alia, liquidate and terminate the swap agreement in 

the event that its counterparty files for bankruptcy.  See 11 U.S.C. § 560; see also 11 U.S.C. § 

101(53C) (defining “swap participant” as any entity with a pre-petition swap agreement with the 

debtor).  The definition of “swap agreement” under § 101(53B) of the Bankruptcy Code includes 

a “spot, same day-tomorrow, tomorrow-next, forward or other foreign exchange, precious 

metals, or other commodity agreement” as well as a “currency swap, option, future, or forward 

agreement.”  See 11 U.S.C. § 101(53B)(i)(II)-(III).    

12. On July 9, 2012, various media sources publicized that the Debtor anticipated a 

large shortfall in futures customer funds.  The following day, on July 10, the Debtor filed the 

above-captioned Chapter 7 bankruptcy.  

13. Beginning the evening of July 9, 2012 and ending on or about July 18, 2012, all 

of the Dealers have exercised their rights to terminate the Dealer Agreements and have thereby 

liquidated all Dealer Forex Transactions.9  The liquidation of the Debtor’s offsetting Dealer 

Forex Transactions therefore took place over multiple dates during that period. 

                                                 
9 The Trustee continues to review the Dealer Forex Transactions and reserves all of his 

rights with respect to those transactions. 
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F. Status of Forex Customer Transactions 

14. On July 10, 2012, before the filing of the Debtor’s petition, the expiration dates 

for all open spot Forex Customer Transactions were automatically rolled forward per the 

Debtor’s standard practice.  The Debtor also had some Forex Customer Transactions constituting 

forwards or options open on the July 10 and July 11, 2012 trade dates.  No additional action has 

been taken with respect to the Forex Customer Transactions.10 

RELIEF REQUESTED 

15. By this Motion, the Trustee requests that this Court approve procedures for fixing 

pricing and claim amounts in connection with the termination of the Forex Customer 

Agreements and the liquidation of the Forex Customer Transactions. 

APPLICABLE AUTHORITY 

I. The Trustee Is Required To Terminate The Forex Customer Agreements And 
Liquidate The Forex Customer Transactions 

16. Section 766(f) of the Bankruptcy Code provides that “as soon as practicable after 

the commencement of the case,” the trustee of a commodity broker liquidation “shall reduce to 

money, consistent with good market practice, all securities and other property, other than 

commodity contracts, held as property of the estate . . . .”  11 U.S.C. § 766(f).  Consistent with 

such duties, the Trustee is required to liquidate the Forex Customer Agreements and liquidate the 

Forex Customer Transactions.  Termination of the Forex Customer Agreements and liquidation 

of the Forex Customer Transactions is also authorized by Section 32 of the agreements, which 

gives the Debtor broad authority to terminate the agreements and to “close out and liquidate any 

and all outstanding transactions of Customer.”  See Exhibit A, § 32. 

                                                 
10 The last customer statements sent to Forex Customers went out on July 13, 2012. 
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17. Termination of the Forex Customer Agreements and liquidation of the Forex 

Customer Transactions is also necessary and appropriate because the Dealer Agreements have 

already been terminated by the Dealers and the Dealer Forex Transactions have been liquidated.  

The Debtor therefore no longer has a matched book where its exposure on the Forex Customer 

Transactions is covered, i.e., offset, by the Dealer Transactions. 

II. This Court Should Approve Procedures For Fixing Claim Amounts In Connection 
With The Termination Of The Forex Customer Agreements And Liquidation Of 
The Forex Customer Transactions 

18. Based on the above, the Trustee requests that this Court enter an order approving 

procedures for fixing claim amounts in connection with the termination of the Forex Customer 

Agreements and liquidation of the Forex Customer Transactions.  These procedures would apply 

for purposes of calculating the Forex Customers’ claims against the Debtor’s estate as well as 

any claims of the Debtor against the Forex Customers for debit balances in their forex trading 

accounts.11   

19. The Trustee submits that this Court should authorize the Trustee to fix the amount 

of customer claims (and debits, if any) by using as the liquidation price for each type of Forex 

Customer Transaction in which there are open positions a “weighted average” of the prices at 

which the Dealers liquidated the corresponding Dealer Forex Transactions.    In other words, if 

Forex Customers have USD/JPY spot trades with the Debtor, and the Dealers liquidated the 

Debtor’s offsetting USD/JPY positions with them on July 10, July 11 and July 17, the claims of 

the Forex Customers (and the Debtor) would be fixed based on using a single liquidation price 

                                                 
11 The Forex Customer Transactions are not “commodity contracts” and the Forex 

Customers do not fall within the definition of “customer” under the Bankruptcy Code and the 
Part 190 Rules.  See 11 U.S.C. §§ 761(4), 761(9); 17 C.F.R. §§ 190.01(h), 190.01(n).  
Accordingly, the treatment of Forex Customer claims and the timing of any distributions on such 
claims is not known at this time. 
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for the USD/JPY positions equal to the weighted average of the prices at which the Dealers 

liquidated their positions with the Debtor on those three dates. 

20. Because the vast majority of the Forex Customers are retail customers – and the 

Debtor had these offsetting positions with the Dealers as part of a “matched book” – this 

approach fairly tracks the “real world” liquidation of positions due to the Debtor’s insolvency 

rather than selecting any other (somewhat arbitrary) date for fixing the liquidation prices for 

open forex transactions and claim amounts. 

21. Moreover, while forex transactions are not “commodity contracts” under § 761(4) 

of the Bankruptcy Code and the CFTC’s Part 190 Rules, using a weighted average of Dealer 

liquidations for purposes of fixing claim amounts is consistent with the Part 190 Rules.  Section 

190.07(e)(2) provides that “principal contracts” (which are at least economically analogous to 

retail forex contracts) shall be valued as of “the date of the order for relief unless there is specific 

property which constitutes cover by the principal for the principal contract in which case it shall 

be the date of liquidation of the cover.”12  17 C.F.R. § 190.07(e)(2).  The term “cover” for 

purpose of “principal contracts” includes offsetting transactions economically similar to the 

liquidation of the Dealer Forex Transactions.  See 17 C.F.R. § 190.01(k); 17 C.F.R. § 1.17(j).13 

                                                 
12 “Principal contracts” are contracts that are not traded on a designated contract market 

(i.e., not on a board of trade or exchange that operates under the regulatory oversight of the 
CFTC).  17 C.F.R. § 190.01(hh). 

13 17 C.F.R. § 1.17 sets out the minimum capital requirements applicable to an FCM, 
along with the formula an FCM must follow to calculate its regulatory capital.  The rule includes 
special provisions providing favorable treatment with respect to how an FCM treats its 
proprietary positions in futures or commodity options contracts in its capital computation when 
the positions serve as “cover” for the FCM’s inventory, fixed price commitments or forward 
contracts in a commodity.  The definition of “cover” in 17 C.F.R. § 1.17(j) is comparable to the 
CFTC’s separate definition of bona fide hedging in 17 C.F.R. § 1.3(z) in that it covers futures 
and commodity options positions of a person that are economically appropriate to reduce 
commercial risks associated with, among other things, the potential change in the value of assets 
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Accordingly, in addition to being fair to customers and consistent with the real world liquidation 

of forex positions, using the weighted average pricing from the Dealer liquidations would closely 

aligns the calculation of the Forex Customer claim amounts with the policies of Part 190.  

22. We have discussed the relief requested herein with representatives of the CFTC 

and the NFA and they have advised the Trustee that they do not object to the requested relief.  

The Trustee reserves all of his rights with respect to Forex Customers other than as specifically 

addressed herein. 

NOTICE 

23. Notice of this Motion has been given to: (a) the Office of the United States 

Trustee; (b) the CFTC; (c) all Forex Customers of the Debtor; and (d) all parties who have filed a 

request for service of notices in this Chapter 7 Case. 

 WHEREFORE, the Trustee respectfully requests that this Court enter an Order, in the 

form attached hereto, (a) authorizing the procedures requested herein for fixing liquidation  

prices and claim amounts in connection with the termination of the Forex Customer Agreements 

and liquidation of the Forex Customer Transactions, and (b) granting such other and further 

relief as the Court deems just and proper. 

 

                                                                                                                                                             
that the person owns or liabilities that it has occurred.  Conceptually, the Dealer Forex 
Transactions served a similar purpose of hedging the Debtor’s exposure to its Forex Customers 
under the Forex Customer Transactions. 
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 Respectfully submitted, 
  
 Ira Bodenstein, not personally, but as chapter 

7 trustee for the estate of Peregrine Financial 
Group, Inc. 

  
  
  
Dated:  July 27, 2012 By:   /s/ John Guzzardo   
           One of his proposed attorneys 
Robert M. Fishman (#3124316) 
Salvatore Barbatano (#0109681) 
John Guzzardo (#6283016) 
Shaw Gussis Fishman Glantz 
   Wolfson & Towbin LLC 
321 North Clark Street, Suite 800 
Chicago, IL  60654 
Phone: (877) 465-1849 
pfgbest@omnimgt.com 
 
Proposed Counsel to the Trustee 
 
and 
 
Geoffrey S. Goodman (#6272297) 
Derek L. Wright (#6276201) 
Foley & Lardner LLP 
321 North Clark Street, Suite 2800 
Chicago, IL  60654 
 
Proposed Special Commodities Counsel to 
the Trustee 
 
 

 

 
 


